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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
PHILLIP J. BRODI E )

Appear ances:

For Appel | ant: Emanuel Rose _
Your Heritage Protection Assoc.

For Respondent: John R Akin
Counsel

OPI NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of phillip J. Brodie
agai nst proposed assessnments of additional personal in-
cone tax and penalties in the total anpunts of $1,555.51
and $1,756.51 for the years 1976 and 1977, respectively.
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The issue presented by this appeal is whether
appel I ant has established error in respondent's proposed
assessnents of additional personal income tax or in the
penal ties assessed for the years in issue.

Appel lant did not file California personal
income tax returns for 1976 and 1977. Wen respondent
demanded that he do so, appellant answered by stating
that he was not required to file returns for those
years. In his appeal fromrespondent's action in this
matter, appellant has cited the Fifth Arendnent to the
United States Constitution in supPort of his refusal to
file personal incone tax returns for the years in
i ssue.

On the basis of infornation obtained fromthe
California Enploynment Devel opment Department, respondent
i ssued notices of proposed assessnment of additional
personal incone tax in the anounts of $1,003.55 and
$1,088.47 for 1976 and 1977, respectively. Respondent
al so inposed penalties totaling $551.96 and $668.04 for
the years in issue, respectively, for failure to file a
return, failure to file upon notice and demand, and for
negligence

Respondent's determ nations are presunptively
correct, and appellant bears the burden of proving them
erroneous. (Appeal of K. L. Durham. cCal. St. Bd. of
Equal., March 4, TOROC, Appeal of Harold G Jindrich,

St. Bd. of Equal., April 6, 1977. L Thi's rule al so
aPplles to the penalties assessed in this case. (Appea
K. L. Durham supra; Appeal of Myron E. and Alice Z
Qre, Cal. ot. Bd. of Equal., Sept. 10, 1969.) No stch

proof has been presented here. The onIy argunents
advanced by appel | ant consist of constitutional chal-

| enges to provisions of the California Personal |ncone
Tax Law. Wth respect to apﬁellant s constitutional
argunments, we believe that the adoption of Prop05|t|on 5
by the voters on June 6, 1978, addlng sect1?7 .5 to
article Il of the California Constitution,

1/ Section 3.5 of article 111 provides:
~ An administrative agency, including an
admi ni strative agency created by the Constitu-
tion or an initiative statute, has no power:

(Continued on next page.)'
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precl udes our determning that the statutory provisions
i nvol ved are unconstitutional or unenforceable. Fur-
thernore, this bcard has a well established policy of
abstention from deciding constitutional questions in
apBeaIs i nvol ving deficiency assessnents.  (Appeal of
Ruben B. salas, Cal. St. Bd. of Equal., Sept. 27, 1378;
Appeal of 1ris E. Cark, Cal. st. Bd. of Equal., March
8, 1976.) This policy is based upon the absence of
specific statutory authority which would allow respon-
dent to obtain judicial review of an adverse decision in
a case of this type, and our belief that such review
shoul d be availagPe for questions of constitutional

| nport ance. Finally, we note that the power of the
state Legislature to | evy personal income taxes is

i nherent and requires no special constitutional grant.
(Tetreault v. Franchi se Tax Board, 255 Cal.App.2d 277,
280 [63 Cal . Rptr. 326] E1967); Hetzel v. Franchise Tax
Board, 161 Cal.App.2d 224, 228 1326 P.2d 611] (1958)«)

On the basis of the evidence before us, we
can only conclude that respondent correctly conputed
appel lant's tax liability, and that the inposition of
penalties was fully justified. Respondent's action in
this matter will, therefore, be sustained

1/ (Conti nued from page 2.}

(a) To declare a statute unenforceable, or
refuse to enforce a statute, on the basis of it
bei ng unconstitutional unless an appellate court
has nmade a determ nation that such statute is
unconstitutional:

(b) To declare a statute unconstitutional;

(c) To declare a statute unenforceable,
orto refuse to enforce a statute on the basis
that federal |aw or federal regulations pro-
hibit the enforcenment of such statute unless
an appel late court has made a determ nation
that the enforcement of such statute is pro-
hi bited by federal |aw or federal regulations.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of phillip J. Brodie against proposed assess-
ments of additional personal incone tax and penalties
in the total ambunts of $1,555.51 and $1,756.51 for th'e
years 1976 and 1977, respectively, be and the sane is
her eby sust ai ned.

Done at Sacramento, California, this 27th day
of Cctober, 1981, by the State Board of Equalization,
with Board Members Hr. Dronenburg, M. Bennett, and
"r. ''Nevins present.

Frnest J. Dronenburg, Jr. , Chai r man
Wwilliam M. Bennett , Member
richard Nevins , Menber

. Menber

. Menber
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